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" All cases since the Old Dominion Iron and Nail Company case in 1914 
have consistently held that the State of Virginia has in the past and does 
exercise dominion over that portion of the James River from Bosher Dam 
to tide water. Any right which may have been superior to those of the 
Sta.te has not been asserted in appropriate time as to be recognized. Other 
cases have dealt with statutory interpretation, but those being adversely 
affected have not sought to challenge the rights of the State to make the 
enactment. 

Unresolved by current case law is the question of riparian rights above 
Bosher Dam. The unanswered question can be stated thusly: Does the 
statutory language in the Act of 1784 establish water rights in the James 
River which are superior to all riparian rights existing on the James River 
above Bosher's Dam? 

The g~neral riparian doctrine recognized in Virginia is to the effect 
that the use of water by one riparian proprietor must not be inconsistent 
with the uses of the other riparian owners who have equal rights. Thus, an 
upper riparian who later asserts his right to make a reasonable use of water 
may make available less water to a lower riparian who was prior in time 
and whose use was reasonable. It, therefore, appears that an upper ri­
parian is under no obligation to curtail the use of water so as to insure 
a certain quantity of flow at Bosher Dam to meet outstanding contracts. 
The quantity of water could to be taken by the upper owner would be a 
question to be determined by the circumstances of the specific case. 

The Chesapeake and Ohio Railway Company and its lessees assert 
that their preferential rights to waters in the James River diverted to the 
canal are not based on riparian concepts but are created by legislative man­
date. They feel that the canal is being maintained by mandate of the legisla­
ture and leases are being entered into and perpetuated pursuant to the 
authorization of the legislature. To accept this argument is to imply from 
the wording of the statute that the legislature intended to carve out an 
exception to the general fabric of the riparian doctrine which has governed 
water rights if} this area since Colonial times. The language of the statute 
is not conclusive and the historical background permits other permissible 
inferences. 

The purpose of the original canal was to provide water transportation 

designed to open up other areas of the State to develop?Ient and con­
venience. It never reached its potential because of the improved advantages 
of the railroads. The clear intent of the legislature, by its various acts, was 
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to preserve the existing industries which relied on canal water for supply 

or power. It is questionable whether the legislature in so doing intended 
to provide an advantage to the select few who derive title by virtue of 
authorization given the predecessor in title of the Chesapeake and Ohio 
Railway Company. It would seem that the legislature would not leave such 
a major departure from the basic water law doctrine of State to mere in­
ference and not clearly enunciate it. A logical inference would be that 
the legislature only sought to preserve what was already developing and 
did not intent to preempt the right to use water in the James River in a 
manner inconsistent with the water doctrine prevailing in the remainder 
of the State. Support for this interpretation is found in the language of 
Section 12, of the original act passed in 1874, "and it is the intention of 
this Act, not to interfere with private property." Water rights have long 
been considered as property in this jurisdiction. This clause has never been 
interpreted by the courts but to construe the general language of the 
statute as carrying out an exception to the riparian doctrine negates the 
express intent of the legislature not to interfere with private property. 

A discussion of water rights of the James River could not be complete 
without considering the language of the Old Dominion case. The court by 
express stipulation restricted its decision to a small portion of the James 
River. 

[W] e will, therefore confine our consideration exclusively to 

the rights of the State in James river above tide water and 
between the termini of James River and Kanawha canal. 285 

The court refused to recognize the water rights asserted by the 
appellant because the appellant and its predecessors in title had stood by in 

silence .for a period ~f over 125 years and seen numerous acts passed by 
the legIslature confenng such rights to divert the water in the several 
succ~ssors of the James River Company without a word of protest against 
the nght of the State to control and dispose of such water. 

If appellant had ever possessed the rights it now asserts, a 
court of equity, under such circumstances of silence and acqui­
esence in the openly asserted rights of others, would not lend 
its aid to the destruction of the vast property rights and priv­

2850ld Dominion Iron and Nail Co. v. C. & O. Ry., 116 Va. 166, 170, 81 S.E. 
108 (1914). 
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ileges that have become vested on the faith of the State's owner­
ship and control of the waters of James river and its right to 

'I dispose of the same in its descretion. 286 

Although it may be agreed that large investments had been made in 
reliance upon these contracts, the firms involved are in no worse position 
than others who locate on Virginia streams knowing that their reasonable use 
of a quantity of water today may not be a reasonable quantity under 
tomorrow's circumstances. This uncertainty has been one of the more 
persuasive arguments for seeking modifications to the riparian doctrine. 

To apply the doctrine of estoppel or laches, as expressed in the Old 
Dominion case, to riparians above Bosher's Dam would be to (1) expand 
decision of the court beyond its self imposed limits and (2) totally dis­
regard one of the fundamental concepts in the riparian doctrine as recog­
nized in Virginia. 

A lower riparian owner cannot, by prescription, acquire, as 
against an upper riparian owner, the right to divert the water 
course, as the upper owner cannot be injured by such diversion 
and therefore has no legal ground to object thereto. ...287 

It would seem, therefore, that if the rights of the present upper riparians and 
their predecessors in title had not been impaired by the leases of water in the 
past, they had no legal grounds to object to the legislative action of the 
State. It seems inconceivable that due process has been accorded upper 
riparians if in one instance they are not permitted to assert a right against a 
lower riparian because the general law does not recognize that the right 
exists and then later to be denied relief because the nonexistant right was not 
asserted in due time. 

It therefore appears that the uncertainty of the water rights of upper 
riparians on the James River will not be settled until such time as a 
Declaratory Judgement is sought or adverse litigants bring the question 
squarely before the Court of Appeals. 

2861bid. at p. 177. 

287Tolll/o of Gordoosvjllp" Zjon, 129 Va. 542, 563, 106 S.E. 508 (1921), 

quoting from 30 Am. & Eng. Ency. of Law, p. 365 (2d ad.). 
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PERCOLATING GROUND WATER 

Percolating ground water is all ground water which does not flow in a 
known and defined channel. The following descriptive passage is from 
Clinchfield Coal Corp. v. Compton: 1 

Percolating waters are those which ooze, seep or filter 
through the soil beneath the surface, without a defined channel, 
or in a course that is unknown and not discoverable from surface 
indications without excavation for that purpose. The fact that 
they may, in their underground course, at places come together 
so as to form veins or rivulets does not destroy their character as 
percolating waters. . . .'L 

Thus, all underground waters will be treated as percolating, even 
though they may flow in well defined channels, when their courses are 
unknown and are not discoverable without excavation eXfosing them. These 
waters are treated as surface watercourses only when their existence can 
reasonably be inferred from the existing condition of the surface of the 
ground. Although the presumption that ground water is percolating can be 
overcome by proof that it flows in an underground channel, there does not 

appear to have been any decisions by the Virginia court which hold under­
ground water to be other than percolating water. 

The development of law of regulate the use of Virginia's percolating 
water has not been extensive. The court has, however, acknowledged the 
existence of two theories of percolating water rights. 

The common law regarded the fee simple owner of the land 
as th~ owner of everything above and below the surface from 
the sky to the center of the earth, expressed in the maxim, 
Cujus est solum. ejus est usque ad coelum et ad inferos, and 

this doctrine is adhered to in England. . ..Under this doctrine, 
the owner of the land may make any use he pleases ofunderlying 
percolating waters, and may even cut them off maliciously with. 
out liability to his neighbor. 

1Clinchfield Coal Corp. v. Compton 148 Va. 437, 139 S.E. 308 (1927). 

21 bid. at 446. 
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It is said that the earlier American cases followed this 
doctrine and some of them still do, but that the trend ofmodern 
opinion is in favor of the "reasonable use" rule which has come 
to be called the American rule. ...The "reasonable use" rule 
does nor forbid the use of the percolating water for all purposes 
properly connected with the use, enjoyment and development 
of the land itself, but it does forbid maliciously cutting it off, 
its unnecessary waste, or withdrawal for sale or distribution for 
uses not connected with the beneficial enjoyment or ownership 
of the land from which it is taken3. . . . 

The Virginia court has not been confronted with a choice between the 
absolute ownership and the reasonable use rule. Two early cases4 seemed 
to uphold the absolute ownership theory, but the court has stated that this 
do ctrine has not been adopted. 

Miller v. Black Rock Spring CoS. .. .is an ideal case of 
percolating water, and its interception was for domestic purposes, 
which was authorized on any theory of the case; but the English 
theory of the absolute ownership of percolating water was there 
approved. It was said, however, in the course of the opinion, 
that whether there would be liability on the defendant ifcutting 
off the supply of percolating water was attributable to malice 
or negligence on the part of the defendant was a question not 
before the court. The facts of that case did not necessitate a 
choice between the English and the "American rule" as the 
interception of the water was warrented by either. That case was 
quoted with approval in Heninger v. McGinnis. . .for the pro­
position that the owner of the surface is owner of the und~;'­
lying percolating waters. Here, again, the doctrine of "reaGon­
able use" was not involved. 6 

3lbid, at 451-452. 

4Miller v. Black Rock Springs Improvement Co., 99 Va. 747, 40S.E. 27 (1901); 

Heninaerv. McGinnis, 131 Va. 70, 108S.E. 671 (1921). 

5Miller. v Black Rock Springs Improvement Co. 99 Va. 747, 40S.E. 27 (1901). 

6Clinchfield Coal Corp v Compton, 148 Va. 437, 453-454, 139 S.E. 308 

(1927). 
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The court in this case also noted that it did not have to make h'b a c Olce 
etween the two rules, and that it would consider the question de 'f

nQYQ I 
presented at a later time. 

One of the most recent Virginia cases concerning percolatin
. h ill I h g water 

ng ts st· eaves t e question as to choice of rules unanswered. In C & W 

Coal Corp. v. Salyer,7 the mining operations of the coal company ~ 
the spring of an adjoining landowner to go dry After holding the . . waters 
lUvolved to be percolating, the court stated: 

[T] he water is subject to the kzl{! applicable to percolating waters, 
arid no liability in the absence of negligence, attaches to the 
corporation for diverting or cutting the underground stream 
while engaged in its mining operation .8 

.Alth~ugh the final determination of which percolating ground water 
doctnn~ will be adoptad in Virginia must await a definite decision by the 
court, It appears that a form of the reasonable use doctrine will apply. The 
court has stated that the trend of modern opinion is in favor of the reason­
able use rule. 9 The court's apparent attitude toward malice and waste in the 
use of the percolating waters of the state seems to indicate that the reason­
able use rule will be adopted. The issue has not been passed on directly, but 
the court has made statements which indicate that malice and waste will not 
be permitted. 10 

A policy of preventing waste of the percolating water of the State 
would be consistent with certain legislative enactments. A law has been 
enacted which states that waste of water should be prevented. 11 Another 
statute attempts to prevent waste of ground water by requiring that unused 
artesian wells be capped.12 

7C & W Coal Corp. v. Salyer, 200 Va. 18, 104S.E. 2d 50 (1958). 

81 bid. at 22. 

9Miller v Blackrock Springs I mprovement Co, 99 Va. 747, 40 S.E. 27 (1901). 

10lbid.; C & W Coal Corp. v. Salyer 200 Va. 18, 104 S.E. 2d 50 (1958). 

11Va Code Apn, section 62.1-11 [H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now Code section 62-9.2 (Supp. 1966) ]. 

12Va Code Ann., section 10-117.1 (1964 Repl. Vol,). 

I 
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Pollution of percolating waters apparently has never been given exten­
sive consideration by the Virginia court. In one case involving pollution,13 
the court held that no liability accrued to the corporation causing the 
pollution because the pollution resulted from a rightful use of the corpora­
tion's property. Little information exists concerning this subject; however, 
it should be noted that the State Water Control Law is applicable to"...all 
water, on the surface and under the ground14....and it would appear that 
a person or corporation discharging pollutants into the groundwaters of 
the state will be required to obtain a certificate in compliance with that 
law. 

There is room for expansion and development of the body of law 
which regulates the use of the percolating ground water of the state. The 
rights concerning many uses of water which have been legally defined for 
situations where the source of the water is a watercourse have been given 
little or no legal consideration in the case where the water involved is 
percolating water. 

At present, the only general legal principle concerning the use of 
percolating water which has been established with any degree of certainty 
is that any reasonable, legitimate use of one's land which interferes with the 
flow of percolating waters to another's land produces no liability. The 
principle has been recognized in a group of cases15 arising out of the 
destruction of springs caused by the reasonable use (mining operations) of 
adjoining land. 

Although most of the allocation of percolating ground water is deter­
mined by the common law, private legislation is now finding its way into 
the statutes in an effort to resolve local disputes. During the 1966 legis­
lative session, the following law was passed: 

No county having a population of more than seventeen 
thousand but less than seventeen thousand two hundred or any 

130akwood Smokeless Coal Corp. v. Meadows, 184 Va. 168, 34 S.E. 2d 392 

(1945). 

14Va. Code Ann. section 62.1-15 (4) [H 277, April 5, 1968, becomes effective 

Oct. 1, 1968; now Code section 62-11 (4) (1950), as amended (Supp. 1966) ]. 

15C & W Coal Corp. v. Salyer 200 Va. 18, 104 S.E. 2d 50 (1958); Couch v.
 

Clinchfield Coal Corp., 148 Va. 455, 139 S.E. 314 (1927); Clinchfield Coal Corp. v.
 

Compton 148 Va. 437,139 S.E. 308 (1927).
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county having a population of more than thirty one thousand 
three hundred but less than thirty one thousand four hundred or 
city having a population of more than twelve thousand but less 
than thirteen thousand shall prior to June thirty, nineteen 
hundred sixty eight, drill or cause to be drilled for its use, 
directly or indirectly, any deep water well in such county or 
city without first obtaining the consent of the governing body 
of the county or city in which such well is to be drilled. For the 
purpose of this section, a deep water well shall be one of 
three hundred fifty feet or more in depth. The provisions of this 
section shall not apply to wells in existance or wells contracted 
for or which are in the process of being constructed prior to 
March one, nineteen hundred sixty six.16 

16Va. Code Ann., section 15.1-33 (Virginia, Acts of Assembly, 1966 session, 

chapter 248, p. 424). 
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DIFFUSED SURFACE WATER 

The term "diffused surface water" is normally applied to that water 
which spreads over the surface of the ground without confinement in a bed 
or banks. The Court has set forth the following definition of "surface water:" 

[S] urface water, . .is defined to be that which is dif{usefj over 
the surface of the ground, derived from falling rains and melting 
snow, and continues to be such until it reaches some well defined 
channel. ...1 

Most legal emphasis has been placed on surface water in connection 
with the landowner's right to protect his property from such water. Virginia 
purports to follow the "common enemy" doctrine in this regard. 

Where the common law is in force, as in this State, surface 
water is considered a common enemy, and the courts agree that 
each landowner may fight it offas best he may, He may obstruct 
or hinder its flow, and may even turn it back upon the land ofhis 
neighbor, whence it came. This results from the dominion the law 
gives to him over his land. 

His right to it extends beneath the surface to the centre 
[sic] of the earth, and above it to the skies, He is entitled to 
the free and unfettered control of it above, upon, and beneath the 
surface, and can not be held liable for any injury which its rea­
sonable use and enjoyment may cause to other lands in inter­
rupting the flow of surface water. He may change the surface of 
his own land, or errect buildings or other structures upon it, and 
thus restrain or divert the surface water which may accumulate 
on adjacent lands from falling rains and melting snows, without 
being made-liable therefor to their owners. ...2 

However, Virginia has not adhered strictly to the "common enemy" doc­
trine. The court has subjected the doctrine tb some extensive modifications. 

This right in regard to surface water may not be exercised 
wantonly, unnecessarily, or carelessly; but is modified by that 
golden maxim of the law, that one must so use his own property 
as not to injure the rights ofanother. It must be a reasonable use 
ofthe land for its improvement or better enjoyment, and the right 

1Howlett v. City of South Norfolk. 193 Va. 564,568; 69 S.E. 2d 346 (1952). 

2Norfolk & W. R.R. v. Carter, 91 Va. 587, 592 22 S.E. 517 (1895). 
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must be exercised in d I: . h . h 
, goo Jazt, wzt no purpose to abrid e or 
mterfere with the rights ofothers and with such c 'th g

h 'are wz respect
to t e property that may be affected by the us ' 
as not to inflic ' . e or zmprovement 

, t any mJury beyond what is necessary Where the 
exerczse of the right is thus guarded although z'n!iu ' I
to th la d· 'J ry may resu t 

e n ofanother, he is without remedy. , . ,3 

. In addition to the above modifications, there are limitations 
nghhts of a property owner to free his land of surface water to th ..on the 
ot ers. e II1jury 0 f 

'J'!ze .right thus modified, has also its exceptions. One 
~xceptzon .zs ,t~at the owner of the land can not collect the water 
mto an antficzal channel or volume and pour it upon the I d f 
another to his injury. The right to .rend 0..{.r.1: and 0

Jt 'JJ surJace water oes 
not extend that far. ...4 

The following passage t £ h h se Sort t e court's reasoning b h' d h blimitation: e In tea ove 

[Ai landowner cannot collect surface water into an artificial 
channel or vO,I~me, or precipitate it in greatly increased or un­
nthatulral quantztzes upon his neighbor to the substantial iniury of 

e atter Th' . I h J
ld h' zs zs true a tough no more water is collected than 

wou . . ave naturally flowed upon the property in a different 
con~ztlOn for it is evident that, while a given piece 01 land 
recetve a large am t 1 .1: may

h . fl oun 0 surJace water without injury thereto 
w l;n z~ ows g~ntly thereon from natural causes, yet when 
co. ecte. and dzscharged in considerable volume at a given 
pomt, zt may become very destructive and ".mJuTlOUS, 5 

Still another limitation is set forth in th f]1' . 
e 0 OWIng quotatIOn; 

Another exception to the right. , . is that the owner 0 
the land can not interfere with the flow 1.1: . 1

I h 0 surJace water m a 
natura cannel or watercourse. Where the water has b 
tomed to g th d fl I een accus­

a er an ow a ong a well defined channel, which by 

31 bid. at 592-93. 

41 bid. at 593. 

5Third Buckingham Co . 
433 (1941)' mmunlty Inc. v. Anderson, 178 Va. 478, 486,17 S.E. 2d 

, quoting from 27 R. C. L. sec. 79 at 1152. 
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frequent running it has worn or cut into the soil, he may not 
obstruct or divert it to the injury of another. ...6 

Although Virginia does purport to follow the com~o~ enemy.do~trine, 

it is apparent that a property owner is in fact extremely hm~t~d to hIs rIght to 
interfere with the flow of surface water, espicially where Injury to another 
is involved. 

One situation in which a property owner normally may rely on the 
i i common enemy doctrine is in the construction of buildings on his property. 

Although there is authority to the contrary, it has been 
generally held, either pursuant to the common-law rule o~ as 
an exception to the civil-law rule, that the owner of a lot tn a 
city or town may make changes or alterations in the surface 
thereof essential to its enjoyment regardless of the effect on the 
flow of surface waters, provided he has not been negligent; ... 7 

In Harris Motor Co. v. Pulaski Funiture Co.8 the court said that the 
denial of the right of a property owner "to construct a building on his land in 
the normal and customary manner would destroy the rule that surface water 
is a common enemy which each owner may fight'off as bes~ he can. B~t ~he 

court added that it did not mean to imply that negligent erectIOn of a buildin~ 

would not produce liability. The primary principle upon which the dete:mI­
nation of liability is based is whether the actor practically could have aVOIded 
the injury in whole or in part without undue hardship. 9 

Railroad companies and municipalities have frequently been involved 
in litigation concerning the flow of surface water. In the ca~e of railroads, 
the general principle involving surface waters are .usual~y applIcable, but t~e 

court had to consider some special problems whIch arIse due to the speCIal 
nature of some railroad construction. Municipalities present special problems 
because of' the sovereignty which is attached to them as governmental 
entities. 

6Norfolk & W. R.R. v. Carter, 91 Va. 587, 593-594, ~2. ~.E. 517 
See section concerned with natural watercourse law for definitIOn of a 
watercourse. 

7Mason. v. Lamb, 189 Va. 348,.356, 53 S.E. 2d 7 (1949), quoting .from C~: 
C.J., Waters, sec. 292, at 869. See also HarriS Motor Co. v. Pulaski FUniture l 
15'1 Va. 125, 144 S.E. 414 (1928). 

8Harris Motor ,Co. v. Pulaski Funiture Co., 

9McGehee v. Tidewater Ry., 108 Va. 508, 62 S.E. 356 (1908); Ralei h Co, 
Corp. v.' Faucett, 140 Va. 126, 124 S.E. 433 (1924); See:, "Note: Surface Water L 

j 

in Virginia," Va. Law Review, Vol. 44, No.1, p. 135. 

106 

The majority of surface water litigations involving railroads have dealt
 
with embankments. The court has held that these disputes are to be treated
 
as if they were disputes between private individuals. The court, after
 
explaining the general rule concerning surface waters, made the following
 
statement concerning railroads in particular: 

And this right is possessed by a railroad company in respect 
to its right 'Of way as well as by any other owner of real estate. 
It enjoys the same priviledges as any other owner of land, no 
greater, but no less. 10 

Railroads have been held to have a duty to supply reasonably adequate
 
means of escape for surface water, even when the water was not flowing in a
 
well defined channel worn or cut into the soil. The question of whether the
 
railroad adequately fulfIlled this duty is a question of fact to be submitted to
 
the jury.II
 

Most disputes involving municipalities have arisen due to damage to
 
property resulting from street construction or improvement. The general rule
 
is that adjoining property owners a!'e not entitled to compensation for surface
 
water damage which results as an incident or consequence of the municipality's
 
power to determine what grades are necessary for its streets; however, the
 
municipality is liable for damages which result from the negligent construc­

tion or improvement of its streets. 12 

[ A] city, in adopting a plan for the improvement of its
 
streets, or other public works, acts in a governmental capacity,
 
but in the construction and maintenance ofsuch improvements, it
 
acts in a ministerial or proprietory capacity, and is laible for
 
damages caused by its negligence. .. .13
 

The question of whether a municipality was negligent in the construction or
 
improvement of a street is a question of fact to be determined by a jury
 
after consideration of the reasonableness of the provisions made by the
 
municipality for drainage.14 

10Norfo/k & W. R.A. v. Carter, 91 Va. 587, 592, 22 S.E. 517 (1895). 

11McGehee v. Tidewater Ry., 108 Va. 508,,62 S.E., 356 (1908). 

12Smith v. City Council, 33 Gratt. (74 Va.) 208 (1880). 

" 13How/ett v. City of South Norfolk, 193 Va. 564,567,69 S.E. 2d 346 (1952); 

See also, Hoggard v. City of Richmond, 172 Va. 145, 200S.E. 610 (1939); City of Nor­

folk" Hall 175 Va. 545,9 S.E. 2d 356 (1940). See also Town of Farmville v Wells 
127 Va. 528. 103 S.E. 596 (1920). . 

,' 
1,114Town of Farmville v. Wells, 127 Va. 545, 103 S.E. 596 (T920). See also I

POwell v. Town of wytheville, 95 Va. 73, 27 S.E. 805 (1897). 
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':1 . lvin surface water is concerned with the dis-

Although the case law mvo h g f it there is a statutory provision 
osa! of the water rather than t e use 0 , 

Pd· undment of surface water. 
for the capture an Impo 

" , 

Diffused surface waters may be captured and impounded by 
h la d on which they are present and, when so 

the owner 0 if ten S ch impound­
. d d b me the property of that owner. u zmpoun e, eco 15 
ment shall not cause damage to others. 

ert of the impounder, but there 
PThis statute makes the water the pro y s yet However, one 

. . curt decisions on the matter a . . f 
are no mterpretmg 0 .' • . the interference Wlth sur ace 
apparent restriction is the hmltat10~ conc~rnmJ16 _ 
water collected into a channel worn mto t e so . 

Oct. 
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-, 1968, becomes effecthl8 
tion 621-105 {H 277, 'Aprl 5, 

15Va. Code Ann., sec. 62-94.2 (Supp. 1966)1. 
1, 1968; nOW ~ section 

S E 517 (1895).
 
16Norfolk & W. R.R. v. Carter, 91 Va. 587, 22 ..
 

OTHER WATER SOURCES 

Underground Watercourses 

The legal principles applicable to underground watercourses are almost 
identical to those which apply to surface watercourses. The primary difference 
concerns the requirements for establishing the existence and location of an 
underground watercourse. 

If the underground water flows in a stream with a well de­
fined channel, and its existance, location and course is known or 
knowable from external facts, then the same rules apply as if the 
stream were upon the surface. 

'The distinction between rights in surface and subterraneous 
streams is not founded on the fact of their location above or 
below ground, but on the fact of knowledge, actual or acquirable, 
of their existence, location and course, . ... '1 

In order to charge the owner of the surface with liability 
for disturbing the flow of an underground stream, its existence, 
location and flow must in some way be made to appear from the 
surface of the earth; and the appearance must be such only as 
would be reasonably discoverable by men ofordinary powers and 
attainments. No resort to scientific opinion is necessary. 2 

The court has set forth a guide as to how the existence of an under­
ground stream may be known. Surface depressions extending in a line on 
either side of a spring of considerable volume and a stream which sinks into 
the ground and then reappears some distance away are two of the methods 
of determining the existence of the underground stream.3 Without this proof 

of the existence of an underground watercourse, all ground water is assumed 
to be percolating.4 

Tidal Waters 

The general principles of the law applicable to the rights in tidal waters 
are primarily the same as those concerning water rights in publicly owned 
watercourses. However, due to the different physical natures of these two 

1Clinchfield Coal Corp. v. Compton, 148 Va. 437, 447, 139 S.E. 308 (1927). 

21 bid. at 449. 

31 bid. 

41 bid. at 448. 
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types of water, the details of certain aspects of the law relating to tidal 
waters are somewhat different. In the case of watercourses, much of the law 
is related to consumptive water uses, but in the case of tidal waters, almost all 
of the emphasis is on nonconsumptive uses. Therefore the principles that 
exist to regulate diversion and other similar aspects of water rights in water­
courses will have no application to tidal waters. At the same time, the legal 
principles concerning certain other water rights are expanded and more com­
pletely developed as they apply to tidal waters. 

The tidal waters are owned by the State;5 therefore they are subject 
to control by the State which is limited only by the rights granted to the 
United States in the Constitution: 6 With the exception of the public right 
to navigation, all rights in the tidal waters arise by grants from the State and 
are held subject to the State's proprietary powers of control.7 

The grants which are made in the exercise of the State's proprietary 
rights in the tidal waters are of several types. The major uses authorized by 
the State include the discharge of polluting materials into these waters, fishery 
operations, the use of the beds of these waters and port operations. 

POLLUTION 

The pollution of the tidal waters is under the control of the State Water 
Control Board, which also regulates pollution of watercourses (discussed in a 
previous section). IIi addition, the Sanitation Districts Law of 19388 prohibits 
the discharge of polluting matter into the waters of a sanitation district 
created by Law.9 Another statute having bearing on pollution prohibits the 
discharge of oil into the navigable tidal waters of the State.10 

The principles of the common law which still serve to protect 
private rights from injury by pollution are somewhat different from those 
relating to the pollution of watercourses. 

5McCready v. Virginia. 94 U.S. 391 (1876); Taylor v. Commonwealth. 102 Va. 
759,47 S.E. 875 (1904); Newport News S. & D. E. Co. v. Jones. 105 ~a. 50~. 54S•.E. 
314 (1 <.l06); City of Hampton v. Watson, 119 Va. 95. 89 S.E. 81 (1916) •.Darllng v. C''!Y 
of New· lort News, 123 Va. 14. 96 S.E. 307 (1918); Commonwealth v. City of Newport
~58 Va. 521. 164 S.E. 689 (1932); Avery v. Beale. 195 Va. 690. 80 S.E. 2d 

58t(19l,4). 

6Cummonwealth v. City of Newport News. 158 Va. 521, 164 S.E. 689 (1932). 

7Dading v. City of Newport News, 123 Va. 14. 96 S.E. 307 (1918); City of 
Hampton v. Watson. 119 Va. 95. 89 S.E. (1916). 

8Virginia. Code sections 21-141 to -223 (1960), as amended. (Supp. 1966). 

91 bid.• section 21-218 (1960). 

10lbid., section 62.1-195 [H 277, April 5. 1968. becomes effective Oct. 1, 1968; 
•'lOW Co~section 62-194 (Supp. 1966)]. 
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There is however, a marked and II . 
tween the Pollution of a sm 11 we ~stabllshed distinction be­
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ee 0 t e stre m d h owned b'y the riparian owner. h 'Z . a an t e waters are 
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waters themselves are ~ naVtga e, tidal salt water and the 
use and benefit of all ~h:n;ublr:d cob.trolled by the State, for the 
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ders land high water are not " 0 t e and between low water 
mJure , . , . .11 

Thus, pollution of tidal wate ' ­
the riparian doctrine must caus drs, In order to give rise to a remedy under-
I ' e amage to p b 
n accord with this principle th h roperty a ove low water mark 

r 
below low water mark produc:sc:: ;. :~. helt2that damage to oyster beds' 
causes offensive and disagree bl d la Ity, However, pollution which 
t't. a e 0 ors that dam '. . 

S I utes ,a nUIsance and is unlawful. 13 age npanan fIghts con-

FISHING 

. The right of fishery in the tidal waters i " 
nghts of the state and i th L ,s an InCIdent to the proprietory
I . ' s, ererore suble t t b I 
atlon by the Legislature. The court h J C ,0 a so ute control and regu­

as recogmzed the State' . h • 
[ T h . s ng t. 

'j e rtght of fishery in tid I . 
jus privatum o{ the St t nd ~ waters m an incident of the
", a e, a IS not an . h 
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right to take away such 'ht P OVlSlon on the subject, has the 
'd I - rtg or authoriz .

tl a waters or their bott t b e, permIt or suffer its 
oms 0 e used/cor h' .or even destrov thei fi purposes w Ich Impair 

J r use or purposes offi' h 
or sell to private persons portions {. .1$ ery, and may lease, 
right to use them fior . t 0 Its tidal bottoms with the 

prtva e purpos t h
of the waters thereoverfi es 0 t e exclusion of the use 

or purposes of fishery. . . .14 

11C't f
 
12 I y.o Hampton v. Watson. 119 Va. 95. 98. 89 S.E. 81 (1916).
 

H Darling v. City of Newport N 
ampton v. Watson~ 119 Va. 95. 89 s~;S'g~2(~~~) 14 96 S.E, 307 (1918); City of 

13 . 
G. L. Webster Co I 

. nc., v. Steelman 172 V 34 
14c ' a. 2.1S.E.2d305(1939) 

(1932>. ommonwealth v. City of Newport News. 158 Va. 521·. 552• 
164 S.E. 689 
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types of water, the details of certain aspects of the law relating to tidal 
waters are somewhat different. In the case of watercourses, much of the law 
is related to consumptive water uses, but in the case of tidal waters, almost all 
of the emphasis is on nonconsumptive uses. Therefore the principles that 
exist to regulate diversion and other similar aspects of water rights in water­
courses will have no application to tidal waters. At the same time, the legal 
principles concerning certain other water rights are expanded and more com­
pletely developed as they apply to tidal waters. 

The tidal waters are owned by the State;5 therefore they are subject 
to control by the State which is limited only by the rights granted to the 
United States in the Constitution: 6 With the exception of the public right 
to navigation, all rights in the tidal waters arise by grants from the State and 
are held subject to the State's proprietary powers of control.7 

The grants which are made in the exercise of the State's proprietary 
rights in the tidal waters are of several types. The major uses authorized by 
the State include the discharge of polluting materials into these waters, fishery 
operations, the use of the beds of these waters and port operations. 

POLLUTION 

The pollution of the tidal waters is under the control of the State Water 
Control Board, which also regulates pollution of watercourses (discussed in a 
previous section). IIi addition, the Sanitation Districts Law of 19388 prohibits 
the discharge of polluting matter into the waters of a sanitation district 
created by Law.9 Another statute having bearing on pollution prohibits the 
discharge of oil into the navigable tidal waters of the State,lO 

The principles of the common law which still serve to protect 
private rights from injury by pollution are somewhat different from those 
relating to the pollution of watercourses. 

5McCready v. Virginia, 94 U.S. 391 (1876); Taylor v._ Commonwealth, 102 Va. 
759, 47 S.E. 875 (1904); Newport News S. & D. E. Co. v. Jones, 105 ~a. 50~. 54S..E. 
314 (1006); City of Hampton v. Watson, 119 Va. 95, 89S.E. 81 (1916),.Darlmgv. City 
of Newport News, 123 Va. 14, 96 S.E. 307 (1918); Commonwealth v. City of Newport 
News, 158 Va. 521, 164 S.E. 689 (1932); Avery v. Beale, 195 Va. 690, 80 S.E. 2d 

584 ( 19t;4). 

6Cummonwealth v. City of Newport News, 158 Va. 521, 164 S.E. 689 (1932). 

7Dadins v. City of Newport News, 123 Va. 14,96 S.E. 307 (1918); City of 
Hampton v. Watson, 119 Va. 95, 89 S.E. (1916). 

8Virginia, Code sections 21-141 to -223 (1960), as amended, (Supp. 1966). 

91 bid., ~ction 21-218 (1960). 

10lbid., section 62.1-195 [H 277, April 5, 1968, becomes effective Oct. 1, 1968; 
,'lOW Code, section 62-194 (Supp. 1966)]. 
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. 

. . . h late the right of fishery (including shell-
Statutory proViSIons WhiC regu . 1 d d in sections 28.1-1 through 

fish) in the tidal waters of the State are InC u e 

28.1-79 of the 1950 Virginia Code. 

BED RIGHTS 

. h f the bed~ of tidal waters are quite 
The right~ concernIng t e u~e of bl' 1 owned watercourses. As in 

. t' the case 0 pu IC y
similar to those t hat eXlS In . hI'p of property and the · the prIvate owners 
the case of pub1IC watercourses, h' tend to low water 

h h t depend on owners Ip exfexclusive rights 0 t e use t a . h s of use are shared by the ripar­
k 15 Beyond low water mark, many rIg tmar . 

ian owner with the general public. 
blic or common landsf h'bU' f h existence of some 0 t e pu .

The pOSSI Ity 0 t e . . ht . the beds of watercourses comph­
discussed in the section concernIng rIg b

S
mInd high water mark on 

. f h' of the Iand etween ow a 
cates the ISsue 0 owners Ip h' h .. all extended boundaries to low 
. Th Act of 1819 w IC orIgin y . d

tIdal waters. e d h 
U 

bl'c right of fishing, fowlmg, an 
water mark specifically preserve t e Pd 1 n "16 These common 

1 d h h been "use as a commo . 
hunting on the an stat as U t'I 1866 authorized their sale,

d f m grant unt an ac n
lands were exempte ro h d 17 An act in 1873 repealed the 
and one s.-le at least was made t eredun er· mmon It provided that all

£ to Ian s use d as co . 
1866 act but made no re erenc.e k d h es of the sea were to re­

f b s rIvers cree s, an s ord b dthe ungrante e s 0 ay, 'al h 18 d this provision is still a state-
f th Commonwe t, an 

main the prope~t~ 0 e oda Since the law now makes no reference to19ment of the eXIstIng law t y. £ t d beds of bays, rivers, 
but re ers to ungran e . 

lands used as a common. 1 to the land between low and hIgh 
creeks, and shores of the sea, fIt Chan ap,~ '( d fI'ned to be this strip of land.20 

'f "h sot e sea IS e h 
water marks only 1 sore . d h b dary of lands lying behind suc 
When this definition is apphe , t e oun d 1 t mark

t n to ow wa er .
"common" lands at present does not ex e 

• 0 establish certain principles to be 
The court has found It necessary t d from high to low 

followed in extending the boundaries of seaboar property 

15 nn Section 62.1-2 [H 277, April 5, 1968, becomes effective0 

Va. Code A ., . 2 2 (1950) as amended, (S upp. 1966)].
'j Oct. 1, 1968; now Code, section 6 - , -_:::.:..:.:.:=:.-"'--=-----'
 
I 

Va. 924, 951, 166 S.E. 557 (1932).15916Miller v. Commonwealth, 

266. This sale was for 5,254 acres in
17Embrey, op. cit., pp. 204, 

Ann County. 

18Embry, op. cit., pp. 204-05. 

',I" 19 Ann section 92.1-1 [H 277, April 5, 1968, becomes effectlv 
1\ Va. Code ., . 62-1 (1950) as amended, (SuPP. 1966)].

Oct. 11968; now Code, section , ~.=.c...'-'--_~ 

, .. 'IS so defined in French v. Bankhead, 11 G ratt (52 Va 
20llShores of the sea 

136, 160 (1854). 
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water mark. The court has established that property lines which are straight 
for some distance before reaching high water mark continue in a straight 
line from high water mark to low water mark, unless proved to the contrary. 
In the event that a gut or drain intersects the extension of the boundary 
line from high water mark to low water mark, the boundary of property is 
determined by whether the gut or drain is bare at ordinary low water. 21 

If the gut or drain is dry, the property extends to ordinary low water mark; 
if not, it terminates at the gut or drain. 

The rights regarding the use of the beds of the tidal waters beyond low 
water mark are basically the same as those regarding the use of the beds of the 
public watercourses. The riparian owners still have certain rights beyond low 
water mark not possessed by the public. These rights include the right of 
access to the line of navigation,22 the right to accretions,23 the right to 
dredge deposits of sand or gravel which extend beyond low water mark,24 
and the right to priority of location for their duck blinds.25 The beds of the 
tidal waters are subject to being granted by the State for private use as are 
the beds of the public watercourses. 26 

One of the most important types of grants made in these beds are those 
made for shellfish planting purposes. The State has recognized the importance 
of this use of the tidal beds, and both the court and the General Assembly 
have developed extensive legal principles to govern and regulate this use. 

The use of the beds of the tidal waters for shellfish planting is regulated 
by a permit system operated by the Commission of Fisheries27 through which 
individuals or corporations can have certain areas of bed assigned to them for 
private use to the exclusion of all others. Shellfish planting and propagation 
in the natural oyster beds, rocks, and shoals of the State as defined by law or 
in any other beds which have not been assigned according to law is unlawful. 

It shall be unlawful for any person to stake in or use or 
continue to use or occupy for the purpose of propagating or 

21Whealton v. Doughty, 112 Va. 649,72 S.E. 112 (1911). 

22Cordovana v. Vipond, 198 Va. 353, 94 S.E. 2d 295 (1956). 

23~Heelman v. Field, 142 Va. 383, 128 S.E. 558 (1925). 

24Va. Code Ann., sections 62.1-190 to -93 [H 277, April 5, 1968, becomes 
effective Oct. 1, 1968; now Code, sections 62-178 to -81 (1950)]. 

25Va. Code Ann., section 29-85 (1964). 

26lbid., sections 62.1-3 to .1-4 [H 277, April 5, 1968, becomes effective Oct. 1, 
1968; now Code, sections 62-2.1 to -3.1 (Supp. 1966)]. 

27Va. Code Ann., sections 28.1-108 to -118 (1964), as amended, (Supp. 1966). 

113 



planting oysters or shells any natural oyster bed, rock, or s~oal, 

as defined by law, or any bottom which has n~t been asst~ed 

to him according to law, or any public clammtng or scalloptng 
grounds which have been set aside as such. The inspector for that 
district or any other officer of the Commission ofFisheries, shall 
require any such person to remove all stakes, watchhouses, or 
other obstructions from the natural beds, rocks, or shoals or from 
any bottom which has not been assigned to him according to law; 
failure to remove such stakes or other obstructi~ns within ten 
days of the notice in writing is received by satd p~rson. shall 
constitute a separate and additional unlawful act and VtOlatton of 
this title of the Code of Virginia, and the stakes and ot~er 

obstructions shall be removed by the inspector or other officer 
of the Commission at the cost of th6 person unlawfully placing 
or having placed said stakes or other obstructions. 28 

The natural oyster beds, rocks, and shoals are defined by a survey 
(known as the Baylor survey) made in pursuance of an 1892 act of the 
General Assembly. This survey embraces all the natural oyster beds, rocks 
and shoals of the State and is conclusive evidence of their boundarie~.29 

The Commission of Fisheries may reestablish, relocate, and remark allimes 
of the survey which cannot be otherwise relocated because of the loss or 
destruction of marks which formerly existed. Baylor survey charts and plats 

are available for purchase by the public from the CommlSSl0n 0 ., f F'ISh i 30er es. 

Statutory provisions which regulate the shellfish planting a~signmen~s 

give special consideration to riparian owners. Such owners meetmg certam 
qualifications may be assigned 1/2 acre beyond the low water mark to plant 
shellfish. There is no cost to the owner for this right. The right to plant the 
assigned 1/2 acre is an exclusive right connected with the land, and as such, 
is not severable from the .land.31 

The 1/2 acre of shellfish planting grounds granted each ri~arian o~ner 

must be located in a reasonable manner so as not to interfere With the nghts 
of others. The court has held that where there is a conflict between the 
statutory right to locate this 1/2 acre and a previous lease by the State 

28/bid., section 28.1-111 (1964). 

29Ibid., section 28.1-100, as amended, (SuPP. 1966). 

30/ bid., section 28.1-101. 

31Ibid., section 28.1-108. 
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to locate an artesian well in the bed of a navigable stream, the 1/2 acre must 
be located so as not to interfere with the well if the 1/2 acre could be 
located elsewhere equally beneficially.32 

With certain specified exceptions, the remainder of the public beds 
of the tidal waters not assigned to riparian owners is subject ot assignment 
to any eligible applicant.33 A lease from the State under the shellfish planting 
laws gives the holder the exclusive right to use the property for shellfISh 
planting and propagation, but he may not use it for any other purpose. In 
the court's words: 

[T]he lease [under the Virginia oyster law] is made only Hfor 
the purpose of planting and propagating oysters thereon," and it 
is for this purpose alone that the planter is authorized to use 
and occupy such ground- that is to say, that while any citizen 
might have taken oysters therefrom before the grant, afterwards 
he only may do so and all others are excluded from either planting 
or taking oysters from such ground during his term; this marks the 
limit of his right, for there is nothing to indicate that any other 
public or private right is withdrawn, limited or curtailed. He does 
not take a fee simple title, nor can he use the property for any 
other purpose except for that stated in the statute, and hence 

every other right theretofore in the public is preserved. Nor is 
there any language in the statute indicating any intent to destroy 
or impair any of the ancient rights of the riparian owners,34 

The holder of a shellfish planting lease takes his rights subject to
 
certain righ ts of others to use the beds of tidal waters. One such superior
 
right is the right of a riparian owner to have access to the line of navigation.
 
The leased planting area is to be relocated if the riparian owner desires and
 
does build docks, warves, etc.,) that cross the planting area.35
 

Another such superior right is the right of a municipality to drain their 
waste into the tidal waters unless otherwise prohibited by law. The court has 
held that dama.ge to o'yst~r beds resulting from such drainage is not a violation 
of the private rights of the person holding the lease.36 A consistent decision 
was reached in a 1918 case where the following statement was made: 

32tay/or v. Commonwealth, 102 Va. 759, 47 S.E. 875 (1904). 

33Virginia, COde, section 28.1-109 (1950), as amended, (Supp. 1966). 

340arling v. City of Newport News, 123 Va. 14, 18-19, 96 S.E. 307 (1918). 

35Va. Code Ann., section 28.1-118 (1964). 

36City of Hampton v. Watson, 119 Va. 95, 89 S.E. 81 (1916). 
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[T]he oyster planter takes his right to plant and propagate 
oysters on the public domain of the Commonwealth in the tidal 
waters, subject to the ancient right of the riparian owners to 
drain the harmful refuse of the land into the sea, which is the 

sewer provided therefor by nature; . . . . 3 7 

It also has been held that the right to plant oysters in the public waters 

is inferior to the right of a shipbuilding company to carry out dredging and 
flliing operations incidential to its charter powers. The result was reached 
when an oyster bed was leased and located in front of the Newport News 
Shipbuilding and Drydock Company. The court held that the shipbuilding 
company, in causing injury to the oyster bed by its dredging operations,

38 
created no liability. The company had prior and superior rights. 

Shellfish operations are controlled by special provisions of the Virginia 
Code. These sections concern seasons, harvesting methods, areas, and other 

related aspects,39
 
PORTS
 

The general control and supervision of the State's ports are under the 
jurisdiction of the Virginia State Ports Authority, a corporate body created 

by statute.40 
The Authority exercises the following rights. and discharges the following 

duties subject to the regulation and/or control of the United States govern­

ment over the navigable waters of the State; 

(a) To seek to effect a port co-ordination of the water 
terminals of the several cities within the ports of this State and 
their administration, and to promote a spirit of cooperation 
among these cities in the interest of the ports as a whole. 

(b) To initiate and further plans for: the development of 
the ports of this State and to keep informed as to the present 
and future requirements and needs of the ports of this State. 

(c) To encourage and facilitate the creation of boards of 
municipal port commi$sioners within the ports of the State, and 
to cooperate and advise with such cities and towns and aid in 
the development of the several ports within the State, along 

progressive and constructive lines. 

37Darling v. City of Newport News, 123 Va. 14, 21, 96 S.E. 207 (1918). 

38Newport News Shipbuilding and Drydock Co. v. Jones, 105 Va. 503, 54 

S.E. 314 (1906). 

39Va. Code Ann., sections 28.1-1 to -226 (1964), as amended (Supp. 1966). 

.40 . Code Ann., sections 62.1-128 to -47 [H 277, April 5, 1,968'.. beGomesv a
i¥6ctlve Oct. 1, 1968; now Code, sections 62-106.1 to -106.19 (Supp. 1966) 1. 

(d) To seek to secure the improvement of nav' bl . 
waters within the State, where, in its opinion such' tga e tuJal 
are economically justificable.41 ,tmporvements 

The ~~thority has the power to perform any act or function which . 
benefIcIal toward the development and'Improvement of th h b will be 

seaports of the State, thereby increasing commerce, foreign a:d d:m~::ic~~g 
In order that coordination between cities and t • . . g

facilities be attained, the act creating the Ports Aut~:~: conthalm.n port 
overning b d' f h .. d Y aut Orlzes the 

g o Ies 0 ~ e cIties an towns located on navi able tidal 
of the State to appomt boards of m .. al . ? watersb dId ' umCIp port commISSIOners which 
~ e egate any or all of the authority of such cities and town . may 

With regard to the ownership, operation, and mana em nt s, respectively, 
port facilities within such cities and towns.43 g e or control of the 

Another statute related to the ports of the St t . h .£ d al a e IS t e act regardm 
e er water resource development projects.44 The purpos f h' .g

the impl . f h £	 e 0 t IS act IS 
. ement~tIOn 0 t e ederal act regarding these proiects. The f 11 . 
Items are to whIch' J 0 OWingany co~nty, CIty, or town may irrevocably bind themselves 
as an act of local cooperatIOn regarding such projects: 

. (1! To provide, free of cost to the United States the fee 
stmple tttle to lands, perpetual and/or temporary easements, rights­
of-u:ay an~ an! other interest in lands for cut-off bends, the 
laymg ofptpe lmes, errection ofdikes, sluiceways spillways d
d . d . fd	 " ams,

rams, epostt 0 redged materials, and for other purposes' 
(2) To alter existing structures on such areas' ' 
(3) To simulataneously dredge designated are~ not covered 

by the federal project when and where required; 
(4) :0 construct and maintain public warves and public 

roads leadmg thereto; 
. (5) T~ make contributions in money or property in lieu of 

provtdmg dtsposal areas for dredged materials; 
. (6) To hold the United States safe and harmless against 

clatms for damages arising out of the project or work incident 
thereto; 

(7) To remove sewer pipes and submarine cables', 

41,bid., section 62 1-133 ( .42 . . now sections 62-106.6). 

IbId., sections 62.1-134 -135 ( .43	 . ' now sections 62-106.7, 106 8)
 

Ibid., section 62 1 132 ( . .
- . - now section 62-106.5). 

441 bid .
amended,"(S~~p~ec;;;'6~)] ~2.1-148 to -152 [now sections 62-117 to -117.5 (1950), as 
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(8) To construct and maintain marine railways for the 
public use; and 

(9) To provide or satisfy any other items or conditions of 
local co-operation as stipulated in the congressional document 
covering the particular project involved. 

This section shall not be interpreted as limiting but as des­
criptive of. the items of local co-operation, the accomplishment of 

which counties, cities and towns are herein authorized to irrevo­
cably bind themselves; it being intended to authorize counties, 
cities and towns to comply fully and completely with all of the 
items of local co-operation as contemplated by Congress and as 
stipulated in the congressional acts or documents concerned.45 

Statutory provision is also made for the control of vessels using the ports 
and other waters of the State. This statute requires the use of identifica­
tion numbers of certain types of motorboats and specifies certain lights and 
equipment and regulates the operation of motorboats.46 Additional infor­
mation can be found in Appendix V. 

Lakes 

The definition of a lake is similar to that of a watercourse. The primary 
difference in these bodies of water is the current which is characteristic ofa 
watercourse but does not substantially exist in lakes.47 Artifically created re­
serviors are not included in this section, but are discussed in the section re­

lating to artifically confined water. 

The amount of Virginia law applicable to lakes is small, because this 
type of water is relatively scarce in the State. Those general legal principles 
normally applying to lakes are basically the same as those for watercourses.48 

One legal principle developed specifically for application to lakes is that 
concerning the right to use the surface. 

In the case of inland lakes where the titles of the several·, 
riparian owners include the land covered by water, they may, 
as a general rule, together with their lessees and licensees, use 

45!E.!E•• section 62.1-149 [now section 62-117.2 (Supp. 1966)]. 

46Ibid., sections 62.1-166 to -86 (now sections 62-174.1 to -174.19), 

4793 C. J. S., Waters, section 103. 

481bid., section 104. 
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.. 

the entire surface of the lake /cor bo t' d' h'h a mg an fts mg s+' 
b

O
t ey do not interfere with the reasonable use ofth ' Jar as 
riparian owners. ...49 e water yother 

The court has held that the rule of comm d 
·t·· h on use oes not I'Sl uatlon were ownership of the b d f h laIc . app y m a 
. h e 0 tee IS not b d " 

ng ts, but rather on deeds to definite and 'fi . ase on npanan
speCl lC portIons of th 1 k 

court quoted from Annot., 57 A. L. R. 2d 569 e a e. The 
, 592 as follows; 

In cases where various parts of the soil under a private lak 
a~e owned by different persons, and in which it does t e 
~ at ownership was based on riparian rights, it has gen::llaPrear 

eldhthat each owner has exclusive rights to the use of th y;en
fo t e water over his land or at least that th fe sur ace 

. ' e owner 0 a la 
portton can exclude from it the owner ,f." 11 . rger

W h 1 OJ a sma protton 50 
u e 0 d that the ,complainants have exclusive control ~nd 

se of the waters above their portions of the bed of th d 
th t th h h' o. e pon , and 

a ey ave t e nght to erect a fence on their boundary line 
across the pond to prohibit others firom boatina fi' h' d 
t· h . 6' ts tn:g anrappmg on t efT property.51 

Statutory regulations regardin th l' f 
sure boats are included in Appendix t. e regu atl0n 0 commercial and plea-

Springs 

. There is no separate and distinct body of law which ap Ii 1 1 
spnngs Bec f h' h . P es so e y to . ause 0 t elr p ySlCal nature the l' bl l' '.
of both surf d d ,app lca e aw IS a combmatlOn 
while it is "ace an ~oun water ~octrines. The law applicable to the water
 
law which iupstr~ambl from ~.e sprmg can be considerably different from the
 

s app ca e to t e same water after it passes from the Spring.
 

land o~:ee~g;ts of ~he owner of a spring in its flow of water as against upper 
w 

the t.lOdergrou::fl os;:roxerty the akwater flows depends on the nature of
 
ow. IS ow can t e the form of either an under d
 

watercourse or percolating ground water. groun 

If the flow leading to a spring takes the form of an under ound water­
course, the upper land owner is entitled to a reasonable use ~f the water 

49
1mproved Realty Corp v Sower 

See also Wichkouski v. SWift,' 203 Va s4~~5 Va. 317, 323, 78 S.E. 2d 588 (1953). 
the above cases quote with approval fr . 22 A 469, 124. S. E. 2d 892 (1962). Both 

5Ow· b k' om m. Jur., F,sh and Fisheries section 21 
'C o"s I l/ SWift 203 Va 467 470 '. 

57 A.L.R. 2d 569, 592,secti~n 10. . , , 124 S.E. 2d 892 (1962), quoting from 

51.lb.icL at 471. 
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only,52 a relative matter dependent on the circumstances of each individual 
situation. 

. ,. If the flow to a spring does not take the form of an underground water­
l' 

course, the rules of the percolating ground water doctrine are applicable. 
The development of this doctrine is incomplete, but certain of its aspects 
which relate to springs have been given consideration by the court. 

One of the most important principles concerning the rights to the 
continuance of flow from a spring is that a reasonable, legitimate use of 
property which destroys an adjoining landowner's spring supplied by 
percolating water produces no liability. Although this principle has been 
held to apply to any reasonable use of property,53 it has been developed 
primarily in a group of cases dealing with the destruction of springs by 
mining operations on the adjoining land.54 

However, the court has indicated that one mining coal beneath land 
whose surface is owned by another is liable for damages to a spring when 
the damage is through failure to support the surface property. 

({The owner of the coal is liable to the surface owner if a 
spring is ruined through failure to support the surface properly, 
but not where the injury to the spring is caused by the mining 
operations when the support to the surface is sufficient'!55 

The rights of a spring owner to use its water against a lower proper~y 

owner are dependent on the nature of the downstream flow. This down­
stream flow may take any of several forms. The water may flow on the 
surface in a defined channel as a natural watercourse, it may spread out 
over the land and flow as diffused surface water, or it may go under­
ground and take the form of either an underground watercourse or per­

52Miller v. Black Rock Springs I mprovement Co., 99 Va. 747, 40 S.E. 27, 86 Am. 
St. Rep. 924 (1901). 

53Couch·v. Clinchfield Coal Corp 148 Va. 455, 139 S.E. 314 (1927). 

54Clinchfield Coal Corp v Compton 148 Va. 437, 139 S.E. 308, 55 A. L. R. 
1376 (1927); Couch V. Clinchfield Coal Corp., 148 Va. 455, 139 S.E. 314 (1927); 
Oakwood Srnok.eles~ Coal Corp. v. Meadows. 184 Va. 168, 34 S.E. 2d 392 (1945); 

C & \I\l Coal Corp \I Salyer, 200 Va. 18, 140 S.E. 3d 50 (19581. 

55StoneaapL Colliery Co. v. Hamilton 119 Va. 271, 296-97, 89 S.E. 305 (1916); 

See also, Kerr 1I Clinchfield Coal Corp, 169 Va. 149, 157, 192 S.E. 714 (1937). Both 

cases quote from Gumbert v. Kilgore, 6 Cent. Rep. 406. 
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colating ground water. The a licable I' .
 
that which applies to th ppal aw In any partIcular situation will be
 
£ 11 h e gener category of flow into which h .
 
a s. T e court has resolved righ ts in 11 th £ f ~ t e gIven flow 

. I' . a ese orms 0 flo h 
mvo vmg dIffused surface water flow fr . w except t e one 

om a spnng. 

If the flow is in the form of a surface watercourse 
that the water of the spring it If' b ' the COurt has held 

se IS to e treated th h
the watercourse. e same as t e water of 

. Though the diversion of the water is made fro . 
yet It appears that the spring is a Source of the t m a spnng,

Tha diversion of h s ream. erefore, 
of the stream.;6 e water from the spring is nevertheless a diversion 

When the water of the sprin b k' 
water law will apply If the t fl g pafsses ahc Into the ground, ground 

. wa er ows rom t e sp" k 
and then goes by an undergr d h I nng In a mar ed channel 

oun c anne reappe" h 
it is identifiable, the owner of th . "il b :n~g In suc a manner that 

e spnng WI e lImIted t blf ho t e water in the spring, and he will not be all ~ a reasona. e use 
natural flow of the water be d h' owed to Interfere WIth the 

. yon t IS reasonable use H 'f h
disappears wholly on the p' . owever, 1 t e water 

s nng owner's propert d 
property only as seepage or 'f th y, an reappears on other 
that of the spring the 0 n' fl h e w.ater cannot be later identified with 

, w er 0 t e spnng m d' f hdesires. 57 ay Ispose 0 t e water as he so 

56Town of PurcellVille V 
quOt' f . Potts 179 Va. 514, 522, 19 S.E. 

rng rom ROberts V Martin, 72 2d 700 (1942), 
. W. Va. 92, 77 S.E. 535 (1913). 

57Hennjnoer v McGinnis.. 131 
Va. 70, 108 S.E. 671 (1921), 
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ARTIFICALLY CONFINED WATER 

The law that applies to artificially confined water differs somewhat 
from that which is applicable to water in its natural state. Some types of 
confinement reduce water to private property, and the laws that regulate 
its use while in the natural state are, therefore, limited in applicability. The 
laws of personal property have an important part in regulating the use of 
such water, and the rights that attach to it are often established by contract. 
The extent of the difference between the law applicable to artificially con­
fined water and that applicable to water in its natural state is dependent on 
the nature of the artificial confmement. Water can be artificially confined in 
(1) ponds and artificial lakes, (2) artificial channels and drains, and (3) 
water and sewer works. 

Ponds and Artificial Lakes 

The legal rights associated with ponds and artificial lakes are deter­
mined by the source of the impounded water. When the source of the water 
is a natural watercourse, the rights in the impounded waters are governed by 
the rules of law applicable to the rights in the watercourse. Thus, the owner 
of land on which such a pond is located is not the owner of the water and is 
entitled only to a reasonable use thereof. 1 When the source of the water 
is diffused surface water, the rights in the impounded waters are more 
absolute since such waters are the private property of the landowner. 2 

Artificial Channels and Drains 

The law concerning water in artificial channels is considerably different 
from that applicable to water flowing in a natural watercourse. The nature of 
the difference is indicated by the following passage from a case involving the 
water flowing in a waste race of a mill. 

The natural corporeal right in question [to the unin­

terrupted flow of water in a channel]is possessed by riparian,
 

an artificial
upon or 

owners of land on natural channels of watercourses only. Such
 
right' does not exist in the water flowing in
 
channel. The right, of those owning land bordering
 

193 ~ Waters. section 145. 

2Virginia, Code section 62.1-105 (H 277, April 5,
 
October 1, 1968; (now section 62-94.2 (Supp. 1966) ).
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through which artificial channels pass t th 
flowing therein, is not a natu~ I . ht' 0 e use of the water 
an incorporeal riaht which a "g, ~or a corporeal right, but 
'. 6 , can be acqutred only b 

or tmplted, or by prescription. ...3 Y grant, express 

The principle that no riparian ri hts attg
been consistently upheld in V· .. Th ach to water in a canal has 

lrgtllla. ere have been b 
come before the court of appeal' I. anum er of cases to 

. s mvo vmg ri ht· hIon y nghts which have been recogn' d h b g S In sUC water, and the 
or franchises. 4 lZe ave een those based on contracts 

Construction of artificial ch I 
through land owned by other ~nne s a~d other drainage works on or 
several methods by which shrequlrhes .speclallegal authorization. There are 

sUC aut onty c h b 
early period in Virginia history wh . ~n or as een obtained. At an 

' en naVIgatIOn was of . 
a. means 0 f transportation, certain canal . greater tmponance as 
direct act of the state leoi I t A constructIon was authorized by 

t:>_S a ure. n example of h
constructed along the b k f h . suc a canal was one

5 an SOt e James RIver A 
1784 authorized the creation of .al . n act passed as early as 

a specI company t .A hnot er means of obta·· h . h 0 construct thIS can.al 6 mmg t e ng t to . 
provisions of the Milling Act Th' ~onstruct a canal is through the 
connection with a milld :; I IS. acdt. permIts the construction ofa canal in 
d al" am. t IS Iscussed in th . f 

e mg with obstructions in natu al e sectIOn 0 this report
r watercourses. 

Acquisition of Drainage Rights 

Individual landowners rna '.
 
that of another by applying :0 a~~uIre. ng~ts to drain their land thrOUgh
 

e CIrCUIt court of the county or the
 

3Kirk v Hog~ 123 Va. 
519, 532, 97 S.E. 116 (1918). 

4see, e. g., .John H Heald Co It ("R.n R
 
Johnson II I akA n :-:~ nV·, 168 Va. 128, 1905.E 325 (1937)'
 

--- _r"mmond Cana' aod 1N :tar ~n ., 
HlIrt 8. Son \I Myers 83 V 167 ' 125 Va. 139, 99 S.E. 771 (1919)" 

, a. ,1 S.E. 911 (1887). ' 

511 Hen. Stat. 450. 

6The authority vested in this 
Cussed in Old Dominion Iron and N c.77any and its successors by the state is dis­
(1914), 31 0 y C&Q Ry. 116 Va. 166, 81 S.E. 108 

7'J!.A, Code A no t' 
October 1, 1968' nowe s:: Ion ~2. 1-116 (H 277, April 5, 1968, becomes effective 

' 0 section 62-95, (1950). 
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a 

e 

it in which the whole or a part of the other land 
corporation court of the c y . d' proper it issues an order

h· k h d nage requeste IS ,
lies. If the court t m s t e rat b f holders any three of which 

. . ners who must . e ree,
appointing five commISSIO . d t what damages may resu t 

h Id and ascertam an repor ., h 
may go upon t e an .. also may inqUIre mto t

d d' The commISSIOners 
from the propose ratnage. h 1" t nd determine if it be proper. 
mode of drainage planned by t e app Ican a 

. d the a licant must payor secure toIf the requested leave IS grante ,pp . d by the com­
the satisfaction of the parties any . compensa.tion 8ascertame 

. . d all of the costs of the proceedmg.mISSIoners an 

Drainage Projects Law 

. t can be established for the drainage of. we~, 
Special drainage PlroJdec Ss h prolects are established by the C~CUItoverflo

wed an s. uc J • P 11ectsswamp, or d conditions of the Dramage rOcourts of Virginia when the terms an J 

Law are satisfied. 

. .ect begins with the preparatIOn. 0 fa peti-
The creation of a draInage proJ f th owners who own 

b . d by 51 per cent or more 0 e h
tion which must e signe . h' d pro ect When suc

1f hid WIt In a propose J'51 per cent or more 0 t e an h .. t of any county in which a 
. h h I k of t e CIrCUIt cour 

petition is HIed WIt t e c er I k' summons to be served on all 
P f h I d . I ated the c er Issues a d 

art 0 t e an s IS OC , " . h 't' n and whose Ian s are h h not Jomed m t e pet! 10 ,
the landowners w 0 ave d d' district to show cause why the 
affected or included in the propose ramdage .. the sufficiency of the 

b d rtaken After etermmmg
project should not e un e '. b d of viewers. The board shall

h . 't urt shall appomt a oar h 
petition, t e CircUI co 'd f hiders of the proposed project w 0. t of three interested reSI ent ree 0conSiS h .. 
have been elected by a majority of t e petItIoners. 

. f a drainage project is based primarily 
The preliminary establis~ment °Th. t follows an examination of

b h b d of VIewers IS repor h 
on a report y t· e oar '. 1"t and probable benefits of t 
the affected land and sets forth .the prachtlca 1 y t of the viewers, the court 

d . Aft r a heanng on t e repor . 
propose proJect. e 1"' t blishment of the proJect.makes a decision concerning the pre Immary es a 

k h reliminary establishment, the board
If the circuit court rna es suc a p d h ary plans and specifica­

k omplete survey an t e necess . 
of viewers may rna e a c Th b d also has the duty of assessmg 
tions to be HIed with its final report. Ie foar h o'ect If the court is of 

d b fit that will resu t rom t e pr ~ . . 
the damages an ene 1 s . h with the assessed damage IS
the opinion that the cost of construction toget er 

sections 21- to -432 ( 1960).8Virginia, Code . 428 
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not greater than the benefits and increased value which will accrue to the 
lands, it confIrms the fmal report of the board of viewers and declares the 
project to be finally established. 

Lands benefited by the drainage project are assessed in direct 
proportion to the benefits received. These assessments constitute a lien upon 
the lands assessed with the payment thereof, second only to the state, 
county and district taxes and levies. 9 

Soil Conservation Districts Law 

The Virginia Soil and Water Conservation Commission. created by the 
Soil Conservation Districts Law, is the agency of the State responsible for 

exercising the powers and performing the duties established by this law. 
The Commission's duties include, among others, the coordination of and 
assistance to the various soil and water conservation districts organized 
under the Soil Conservation Districts Law. 

The creation of a soil and water conservation district begins with a 
petition to the Commission by a majority of the owners of land lying within 
the limits of a proposed district, which a majority of owners must also Own a 

majority of acres of land within the limits of such proposed district. 
After a hearing, the Commission may deny the petition or hold a referendum 
to determine the practicality and feasibility of the proposed district. With the 
results of referendum as a guide, the Commission determines whether the 
district should be created, provided, however, that an affirmative answer 
cannot be given unless at least 2/3 of the votes cast in the referendum were 
cast in favor of the creation of the district. 

The soil and water conservation districts organized under the provisions
 
of this law constitute governmental subdivisions of the state and are public
 
bodies corporate and politic. They have the power to develop comprehensive
 
programs and plans for the conservation of soil resources and flood 
prevention. This pOwer includes the right to formulate regulations governing 
the Use of lands within the district. When these regulations are prescribed in 
ordinances adopted pursuant to the provisions of the Soil Conservation 
Districts Law, they have the force and effect of law in the district and are 
binding and obligatory upon all occupiers of lands within such district. 
These regulations may include the following: provisions requiring certain 
engineering operations, including the construction of terraces, terrace outlets, 
check dams, dikes, ponds, ditches, and other necessary structures; provisions 

9lhid.., sections 21-292 through 21-426, (1960) as amended (SuPp. 1966), 
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r requiring observance of particular measures of cultivation; specifICations of 
'\ cropping programs and tillage practices to be observed; provisions for other 
1\ 

:1,;	 the retirement from cultivation of highly erosive areas; and provisions for 

other measures which may assist in soil conservation. 

Watershed improvement districts can be established within soil and 
water conservation districts when it is found that soil conservation will be 
promoted thereby. A watershed improvement district established under the 
provisions of this law has all the powers of the soil and water conservation 
district or districts in which it is situated. In addition, the law provides for 
a special tax which can be levied in a watershed improvement district under 

certain circumstances.10 

City Public FacUities District Law 

The City Public Facilities District Law11 .applies to any city havin~ a 
population of more than 50,000, but less than 61,000 according to the last 

preceding United States census and a land area of less than 70 square miles, 

but more than 50 square miles. 

This law authorizes the creation of certain taxing districts in cities 
meeting the qualifications and confers upon the governing bodies thereof 
power to provide certain facilities and services therein. As used in this act, 
"facility" or "service" means the dredging and/or bulk heading of any river, 
stream, creek, marsh, or other low-lying area for the convenience or im­
provement which may be deemed necessary or advisable for promoting and 
furtheting health, safety or general welfare of the public in the district. 

The necessary funds for carrying out the purposes for which a district 
is created can be raised through the issuance of bonds by the governing 
body of the city in which the district is located. In order to pay the 
charges incident to the establishment, maintenance, or operation of any 
facility or service provided by a district, the governing body of the city 
may levy taxes on property in the district subject to local taxation or levy 
assessments against property owners making use of such service or facility. 
Levies or assessments made for this purpose become a lien on the property 

next in succession to city taxes. 

101bid.. sections 21-1 to -112.21 (1960). 
n 

11Ibjd.... section 21-427.1 (includes the City Public Facilities LaW by refere 

to Virginia, Acts Of Assernblv...chapter 414 (1956). 
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Water and Sewer Works 

Since water supply and sewera e
public health, their operation i I gl systems are so intricately related to 
supervision and control over all s c °h

se 
y regulated by state law. The general 

. d suc waterworks in th d 
contame therein is exercised by th S e state an the waters 
systems are under the gale t~t~ Board of Health.l 

2 
All sewerage 

H al h ener supervlslOn of th S 
e t and the State Water Co t I B d" e tate Department of n ro oar Jomtly.l3 

. Statutory control over public water su ,. .
Pubhc Water Supply Law 14 Th' I pplies m general1s given by the 
supply systems without a' 't 1S aw makes the operation of public water 
punishable offense. Such wn ~en per~it from the State Board of Health a 
B d'f perm1ts are 1ssued after r . . oar ,1 the proposed I app 1cat10n 1S made to the 
h I h supp y appears not to b . di ' 

ea t . If investigation reveals that . e preJu em to the public 
health, the Board has authorit t ~ pubhc water supply is a menace to 
. h	 Y 0 1ssue an ord . , 
m ~ e source of the water su I th er requ~ng such changes 
punfication as it seems pp y, e water works, or m the method of 

necessary P . , d 
specified ,to run for a certain d fi', erm~ts 1ssue by the Board may be 
b h e mte penod only dy t e Board is revocabl ,an every permit issued 
investigation that the w:t upofn p~ohPedr notice at any time it is shown by
d	 er urms e is no I £ £

omestic use, or that the ca . onger sa e or drinking or 
. pac1ty of the water works in inadequate, 

General ~tatutory control overSt W	 sewerage s t ' ate ater Control Law 15 h' h' d' ys ems 1S provided by the 
devoted to the legal asp;cts :f ';heis o~:~:ed in the section of this report 
pnmary control which this I p n of natural watercourses. The 
. h aw exerts over the 0 ' f1S t e requirement that d1' h f peratlOn 0 sewerage systems 

sc arges 0 sewag' h 
must e authorized by act'£'. f e mto t e water of the state 

b	 er 1I1Cate rom the State Water Control Board. 

There are several different statu h' ,
the establishment and operat' f tes w 1ch proVlde authorization for 

b h	 lOn 0 water suppl or ot types of systems jointl E h f h y systems, sewerage systems 
responsibility for providin y'. ac o. t ese laws enables the authority and 
t b g certam servIces to th .d . o e placed in a special b d . . e reS1 ents ot definite areas 

o y or orgamzatlon. The laws are somewhat 

12Va C d1	 1968' 0 e Ann section 62. 1-46 (H 277 . , , now Code section 62-47 (SupP. 1966) ); . Aprrl 5, 1968, becomes effective Oct, 

131bid section 62. 1-31 ( now section 62-39 (1950) ) 

14	 . .
 
Ibid., sections 62.1-14 to -44. 1 .
(now sections 62-43 to -61 (1950) ) 

151bid., sections 62.1-45 t 0 .	 . (Supp.1966) >.	 -63 (now sections 62-10 to -42, as amended 

127 



different in the areas to which they are applicable, the types of services 
which can be provided, and the nature and form of the administrative 

agency. 

Countries, Cities, and Towns 

The general laws conferring powers upon the counties, cities, and towns
 
of Virginia give them power and authority to establish and operate sewage
 
systems and water supply systems, or to contract with private companies
 

for these services. 

The governing body of the county, city, or town which operates its
 
own sewage or water supply syst~m is responsible for the administration
 

of the system. These governing bodies have the authority to make the
 
necessary financial arrangements, including the selling of bonds; to set
 
charges for persons using the services provided; and to establish rules and
 
regulations regarding the operation and use of the systems, provided that
 
the general restrictions and limitations of the state law regarding these
 

matters are not exceeded.16 

Public Facilities District Law 

The Public Facilities District Law17 authorizes the creation of certain 

districts in any county having a population density of more than 500 but 
less than 1,000 per square mile, and a land area ofless than 70 but more than 
30 square miles, or in any county having a land area of more than 30 square 
miles but less than 85 square miles, all according to the last preceding 
United States census. Also included are counties adjoining a county having 
a population of more than 1,000 inhabitants per square mile, which county 
contains an urbanized fringe of a city containing more than 500,000 in­
habitants. Districts created under this law can provide the following facilities 
or services: sewer systems, water supply system, garbage collection system, 
parks, malaria control, drainage system, swimming pools, recreation areas, 
heating system, gas system, police protection, light systems, sidewalks, curbs 

and gutters, fire protection service, power systems, alleys, streets, and any 
other convenience or improvement deemed necessary or advisable for 
promoting, protecting, and furthering the public health, safety, and 

walfare. 

16Va Code Ann.. sections 15.1-236 to -256 (1964), as amended (Supp. 1966). 

17lbjd" section 21-427 (1960), as amended (Supp. 1966) (includes the Public 

Facilities District Law by reference to Virginia, Acts of Assembly, chapter 93 (1946) as 

amended by Acts of Assembly, chapter 363 (1952) ). 
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The powers and duties conferred or im 0 db' 
exercised and performed by th b d f ,P se Y thIS act can be e oar 0 supervIsors or oth 'b 
o t e county in which d' t 'd er govermng odyf h a IS nct create under th' 'l 
powers and authority of thl'S . b d IS act 1S ocated, The govermng 0 y i 1 d h 
bonds, ,the power to levy tax d nc u e t e power to issue

' , es an assessments upon all 1 . 
lstnct, and the power and th' £ rea property m a dr. au onty to per orm any oth d d 

rurther the safety health d al If er act nee e to , ,an gener we are of the public in a district. 

Virginia Water And Sewer Authorities Act 

This act provides the political subdivisions of the state with th . h 
to create water authorities s h " e ng t 
garbage and refuse collectio::~da~~ on~es, s~wa~e disposal authorities, a 
of parts thereof. ISpOS aut onty, or any combination 

countyTh:~o~~rm'l~gbody of ~ p~litical subdivision, defined in the act as a 
, mClpa lty, and any mstltuti . ,

governing bodies of two or more ofo~ or com~l~s~on of the state, or the 
ese 

intention to create such an auth . t b sUdb~lvlslons, can signify their 
. onty y or mance 0 l' r h'

ordt~ance or resolntion must be followed b . r re~o utlDn. r IS 

certam conditions by a re£e d If h Y a publIc hearmg and under , ren urn. teSt t C ' 
finds that the p d' a e orporatlOn Commission 

rocee mgs are conducted d' 1 
costs and rates of propo d' aCfc~r mg to aw and estimated 

se projects are aIr and ., bl ' , 
certificate of incorporation or h d h eqUlta e, It Issues a 
to have been lawfully created. carter an t ereupon the authority is deemed 

An authority created under the . , ,.
be an instrumentality exercising publl'cProdVlslons ~f thIS act IS considered to 

. an essentIal gover 1 r. ' 
to proVlde for the ·public h lth d If ., nmenta lunctlOns ea an we are and IS 01 th 
to accomplish its purposes. The owers of h o_ven. e necessary powers 
five members, or not less th p b feac authonty are exercised by

an one mem er rom h ., , 
subdivision selected in th d eac partlclpatmg political 

, e manner an for th 
four years, provided b the ordin ' e terms, not to exceed 
Since each authority I!S a ance °dr resolutlOn creating the authority, 

corporate b0 y it d b 
cannot pledge the faith and cred't f h ' can sue an e sued, but itI 0 testate or of 1" 1 bd'" 
t ereof in its financial transactions.18 any po ltlca su IVlSlOnh 

Sanitary Districts 

Under the provisions of this act h . .
corporation court of any 't ' t e crrcUlt court of any county or the 

CI y, upon proper petition, may make an order 

18va Code A •no., sections 15.1-1239 to -1270 (1964). 
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creating a sanitary district or districts in and for the county or city. The 
final establishment of the district and the final determination of its 
boundaries are decided at a public hearing at which any interested person can 
answer the petition and make defense thereto. 

The control of a sanitary district lies in the governing body of the 
county or city in which it is located. The services which can be provided in 
such a district by the governing body include motor vehicle parking lots, 
water supply, drainage, sewerage, garbage disposal, heat, light, power, gas, 
sidewalks, curbs, gutters, streets and street name signs, fire fighting systems, 
community buildings, and other recreational facilities. Sanitary districts are 
special taxing districts for the purposes for which created, and the governing 
body can levy an annual tax upon the property in the district subject to 
local taxation if necessary. 19 

Sanitation Districts Law of 1938 - Tidal Waters 

A sanitation district established under this law can include any integral 
body of territory within which are situated waters affected by the ebb and 
flow of the tide, provided that the boundaries of such a district meet certain 
specific conditions. 

The initial step in the creation of such a district is the presentation of 
a petition complying with the requirements of this law to the circuit court of 
any county or the corporation court of any city which is included in whole 
or in part in the proposed district. The court thereupon makes an order 
filing the petition and fixing a day for a public hearing by such court on such 
petition. 

If, upon such hearing, the court is satisfied that the allegations of the 
petition are sustained, the petition conforms to the law, the property in the 
proposed district will be benefited by the creation of the district, the public 
interest served, and the public health protected by such creation, it makes 
an order requiring the opening of a poll to determine the sense of the 
qualified voter~ of the proposed district. The district is legally established 
if a majority of the voters voting at the election vote in favor of the creation 
of the district. 

Each district created under this law is known as a "commission." 
Each commission constitutes a corporation and a political subdivision of 
the state, established as a governmental instrumentality to provide for the 

19~ sections 21-113 to -140.2 (1960), as amended (Supp. 1966). 

130 

public health and welfare. Each district has a board or commission, consisting 
of five residents of the district appointed by the governor to manage and 
control the functions, affairs, and property of the corporation; and to 
exercise all of the rights, powers, and authorities and perform all of the 
duties conferred or imposed upon the corporation. 

The purpose of every commission is the relief of the tidal waters of 
the district from pollution. In order to carry out this purpose, each 
commission is given all the necessary powers to collect and dispose of 
sewage from the district. When facilities reasonably sufficient for the disposal 
of sewage have been provided by a commission for a part or parts of a 
district, and such part or parts have been bounded and described in a 
proper notice; no county, city, town, other public body or person can 
discharge into the tidal waters of that part or parts of the district any 
sewage, industrial wastes or other refuse which may cauSe' or contribute to 
pollution. 20 

The provisions of this law are nearly identical to the provisions of the 
SanitC\tion Districts Law of 1938. The difference is that the 1938 law is 
applicable to territory within which are located tidal waters, and the 1946 
law is applicable to territory within which are situated rivers, creeks, or 
other watercourses not affected by the ebb and flow of the tide. 21 

20.J..!lli!... sections 21-141 to -223. 

211bid, sections 21-224 to -90. 
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